
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appl i ca t i on  No. 13280 of  C and W.P. Inves tments ,  I n c . ,  pu r suan t  
t o  Paragraph 8207.11 of  t h e  Zoning Regu l a t i ons ,  f o r  a  v a r i a n c e  
from t h e  u se  p r o v i s i o n s  (Sub-sect ion  6101.3) t o  u se  t h e  base-  
ment,  f i r s t  and second f l o o r s  o f  t h e  s u b j e c t  p remises  a s  f l a t  
i n  a  C-M-3 D i s t r i c t  a t  t h e  p remises  30 New York Avenue, N . E . ,  
(Square 670, Lot  2 4 ) .  

HEARING DATE : J u l y  16 ,  1980 
DECISION DATE: September 3 ,  1980 

FINDINGS OF FACT: 

1. The s u b j e c t  p r o p e r t y  i s  l o c a t e d  i n  a  C-M-3 D i s t r i c t  on 
t h e  n o r t h  s i d e  o f  N e w  York Avenue between North C a p i t o l  S t r e e t  
and 0 S t r e e t ,  N.E.  

2. The C-M-3 D i s t r i c t  which i n c l u d e s  t h e  s u b j e c t  s i t e  
cove r s  a  broad a r e a  between North C a p i t o l  and 1st S t r e e t ,  N . E . ,  
ex tend ing  from G S t r e e t  a l l  t h e  way up t o  F l o r i d a  Avenue. 

3. A l l  o f  t h e  i n d u s t r i a l l y  zoned a r e a  d e s c r i b e d  above i s  
used f o r  commercial o r  i n d u s t r i a l  pu rpose s ,  w i t h  t h e  excep t i on  
of t h e  s u b j e c t  square .  The f r o n t a g e  o f  t h e  s u b j e c t  s q u a r e  a long  
bo th  North C a p i t o l  and 0  S t r e e t s  i s  subd iv ided  i n t o  s i x t e e n  o r  
seven teen  f o o t  wide l o t s  and developed w i t h  rowhouse t y p e  s t r u c -  
t u r e s .  A number of  t h e  l o t s  a r e  v a c a n t ,  and a  number o f  t h e  
s t r u c t u r e s  i n  t h e  b lock  a r e  boarded up. 

4 .  Across  New York Avenue t o  t h e  s o u t h  a r e  a  McDonalds 
R e s t a u r a n t ,  c a r  wash, pa rk ing  ga r age ,  a u t o  p a r t s  s t o r e  and o i l  
company. Across  0 S t r e e t  t o  t h e  n o r t h  i s  a  pa rk ing  l o t .  

5. The s u b j e c t  p r o p e r t y  i s  improved w i t h  a  two s t o r y  p l u s  
basement b r i c k  rowhouse t ype  s t r u c t u r e .  The b u i l d i n g  i s  pre -  
s e n t l y  v a c a n t ,  hav ing  been g u t t e d  by a  f i r e .  

6. The a p p l i c a n t  p roposes  t o  r enova t e  t h e  b u i l d i n g  f o r  
u se  a s  a  f l a t .  The basement would c o n t a i n  a  one bedroom a p a r t -  
ment, wh i l e  t h e  upper two f l o o r s  would c o n t a i n  a  t h r e e  bedroom 
u n i t .  

7. There i s  no r e c o r d  of  a  C e r t i f i c a t e  of Occupancy having 
been i s s u e d  f o r  t h e  s u b j e c t  b u i l d i n g .  The de s ign  o f  t h e  b u i l d i n g  
i n d i c a t e s  t h a t  it was l i k e l y  used a s  a  s i ng l e - f ami ly  dwe l l i ng ,  
which does  n o t  r e q u i r e  a  C e r t i f i c a t e  o f  Occupancy. 
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8. The Regu l a t i ons  p rov ide  t h a t  r e s i d e n t i a l  u se s  i n  
e x i s t e n c e  when t h e  C-M-3 D i s t r i c t  was mapped may c o n t i n u e  a s  
p e r m i t t e d  uses .  A new r e s i d e n t i a l  u s e  i s  n o t  p e r m i t t e d ,  and t h e  
a p p l i c a n t  t h e r e f o r e  needs  a  u s e  v a r i a n c e  t o  e s t a b l i s h  t h e  f l a t  

9 .  The s u b j e c t  p r o p e r t y  i s  n o t  s u i t a b l e  f o r  use  f o r  a  
commercial o r  i n d u s t r i a l  purpose  p e r m i t t e d  i n  a  C-M-3 D i s t r i c t .  
The on ly  s u i t a b l e  use  f o r  t h e  p remises  is f o r  some k ind  o f  
r e s i d e n t i a l  use .  

10.  The a p p l i c a n t  t e s t i f i e d  a t  t h e  h e a r i n g  t h a t  it would 
n o t  be  economical ly  f e a s i b l e  t o  r enova t e  t h e  b u i l d i n g  f o r  u se  
a s  a  s i n g l e  f ami ly  dwe l l i ng .  The a p p l i c a n t  submi t t ed  c o s t  
f i g u r e s  f o r  t h e  r e c o r d ,  documenting t h e  amount nece s sa ry  t o  
r e h a b i l i t a t e  t h e  b u i l d i n g .  

11. The m a j o r i t y  of  t h e  s u b j e c t  squa re  i s  now used f o r  
r e s i d e n t i a l  purposes  t o  t h o s e  p e r m i t t e d  i n  t h e  R-4 D i s t r i c t ,  
which i s  l o c a t e d  one b lock  away w e s t  of North C a p i t o l  S t r e e t .  
The Board f i n d s  t h a t  d e n i a l  o f  t h i s  a p p l i c a t i o n  would p r e v e n t  
t h e  upgrading o f  t h i s  p a r t i c u l a r  b u i l d i n g ,  and would p r ec lude  
i t s  use  f o r  a  r e s i d e n t i a l  purpose ,  f o r  which t h e  b u i l d i n g  was 
o r i g i n a l l y  b u i l t .  

12.  There was no r e p o r t  from Advisory Neighborhood Commission 
5C. 

13.  There was no o p p o s i t i o n  t o  t h e  a p p l i c a t i o n .  

CONCLUSIONS OF LAW AND O P I N I O N  

Based on t h e  f i n d i n g s  of f a c t  and t h e  ev idence  of  r e c o r d ,  
t h e  Board conc ludes  t h a t  t h e  r e q u e s t e d  v a r i a n c e  i s  a  u s e  v a r i a n c e ,  
t h e  g r a n t i n g  of  which r e q u i r e s  t h e  showing of  a n  e x c e p t i o n a l  o r  
e x t r a o r d i n a r y  c o n d i t i o n  of  t h e  p r o p e r t y  which c r e a t e s  an undue 
h a r d s h i p  f o r  t h e  owner. The Board conc ludes  t h a t  t h e  s i z e  of  t h e  
s u b j e c t  s i t e ,  combined w i t h  t h e  n a t u r e  of t h e  improvements p re -  
s e n t l y  on t h e  s i t e ,  do c r e a t e  such a  h a r d s h i p  f o r  t h e  owner. 
The Board conc ludes  t h a t  t h e r e  i s  no r e a s o n a b l e  commercial o r  
i n d u s t r i a l  u s e  t o  which t h e  s u b j e c t  p remises  can  be  p u t .  The 
Board f u r t h e r  conc ludes  t h a t  d e n i a l  o f  t h e  a p p l i c a t i o n  i s  n o t  
wa r r an t ed ,  s i n c e  r e s i d e n t i a l  u s e  i s  compat ib le  w i t h  t h e  e x i s t i n g  
u s e s  of  t h e  b u i l d i n g  i n  t h a t  b lock ,  a n d ~ a p p r o v a l  of t h e  a p p l i -  
c a t i o n  w i l l  r e s u l t  i n  t h e  upgrading of  t h e  s u b j e c t  s i t e  and con- 
s t i t u t e  p o s i t i v e l y  t o  t h e  a r e a .  

The Board n o t e s  t h a t  t h i s  i s  t h e  on ly  squa re  i n  t h i s  g e n e r a l  
a r e a  zoned f o r  i n d u s t r i a l  u s e  t h a t  i s  a c t u a l l y  developed 
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f o r  and used f o r  r e s i d e n t i a l  use .  T h e  B o a r d  f u r t h e r  n o t e s  t h a t  
it had before it another  a p p l i c a t i o n  f o r  r e s i d e n t i a l  u se  i n  t h i s  
s a m e  block heard and decided a t  t h e  s a m e  m e e t i n g  a s  t h e  subjec t  
use .  T h e  B o a r d  bel ieves t h a t  t h i s  block should  be considered by 
t h e  Z o n i n g  C o m m i s s i o n  f o r  possible r e z o n i n g  t o  R-4 o r  s o m e  o the r  
appropr ia te  r e s i d e n t i a l  d i s t r i c t ,  t o  m o r e  accura te ly  ref lec t  
e x i s t i n g  cond i t i ons  i n  t h i s  block. 

T h e  B o a r d  concludes  t h a t  t h e  requested rel ief  can be gran ted  
w i t h o u t  s u b s t a n t i a l  d e t r i m e n t  t o  t h e  pub l i c  good and i w t h o u t  sub- 
s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t ,  purpose and i n t e g r i t y  of t h e  
zone p l an  as e m b o d i e d  i n  t h e  Z o n i n g  R e g u l a t i o n s  and M a p s .  I t  i s  
therefore ORDERED t h a t  t h e  a p p l i c a t i o n  i s  GRANTED. 

VOTE: 4 -0  ( W a l t e r  B .  L e w i s ,  C h a r l e s  R. N o r r i s  and C o n n i e  
F o r t u n e  t o  g r a n t ,  W i l l i a m  F. M c I n t o s h  t o  g r a n t  
by proxy, L e o n a r d  L .  M c C a n t s  n o t  present ,  n o t  
v o t i n g ) .  

BY ORDER O F  THE D.C.  BOARD O F  ZONING ADJUSTMENT 

ATTESTED BY: - 
STEVEN E .  SHER 
E x e c u t i v e  D i r e c t o r  

F I N A L  DATE O F  ORDER: 3 0 S E P 

UNDER SUB-SECTION 8 2 0 4 . 3  OF  THE ZONING REGULATIONS "NO D E C I S I O N  
OR ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL  TEN DAYS AFTER 
HAVING BECOME F I N A L  PURSUANT TO THE SUPPLEMENTAL RULES O F  PRAC- 
T I C E  AND PROCEDURE BEFORE THE BOARD O F  ZONING ADJUSTMENT." 

T H I S  ORDER OF  THE BOARD I S  VALID FOR A  PERIOD O F  S I X  MONTHS 
AFTER THE E F F E C T I V E  DATE OF T H I S  ORDER, UNLESS WITHIN SUCH PERIOD 
AN APPLICATION FOR A BUILDING PERMIT OR C E R T I F I C A T E  OF  OCCUPANCY 
I S  F I L E D  WITH THE DEPARTMENT O F  L I C E N S E S ,  INVESTIGATIONS,  AND 
I N S P E C T I O N S .  


